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ATTENTION
 
P lease  be  adv i sed  tha t  Emp loymen t  S tanda rds  a re  p rov inc ia l l y
l eg i s l a ted .  The  fo l l ow ing  responses  re f l ec t  On ta r i o ’ s
Emp loymen t  S tanda rds  Ac t .
 
Th i s  i n fo rma t i on  was  adap ted  f r om “COVID-19  Pandemic :  Fac t
Shee t  f o r  Den t i s t s  and  Den ta l  P rac t i ces ”  deve loped  by  Rudne r
Law,  wh i ch  can  be  f ound  i n  t he i r  r unn ing  b log  on  COVID-19
and  workp lace  i ssues .
 
The  i n fo rma t i on  be low  i s  gene ra l  i n  na tu re  and  does  no t
rep lace  adv i ce  f r om an  Emp loymen t  Lawye r .
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An  emp loye r  i s  no t  pe rm i t t ed  t o  l ay  o f f  an  emp loyee  un less  t he
con t rac t  o f  emp loymen t  be tween  the  pa r t i es  g i ves  t he  emp loye r  t he
au tho r i t y  t o  do  so .  O the rw ise ,  a  t empora ry  l ayo f f  can  cons t i t u te  a
cons t ruc t i ve  d i sm issa l .
 
I f  an  emp loye r  does  have  the  r i gh t  t o  impose  a  t empora ry  l ayo f f ,  i t
mus t  be  done  i n  acco rdance  w i t h  app l i cab le  l eg i s l a t i on .  As  an
examp le ,  unde r  On ta r i o ’ s  Emp loymen t  S tanda rds  Ac t ,  2000  ( t he
“ESA” ) ,  emp loye rs  can  tempora r i l y  l ay  o f f  emp loyees  fo r  a  pe r i od  o f
up  t o  13  weeks  ( i n  some  cases  th i s  can  be  ex tended  to  35  weeks ) .  Fo r
den ta l  hyg ien i s t s ,  t he  f i r s t  s tep  i s  t o  rev iew  you r  emp loymen t
ag reemen ts .  I f  you  do  no t  cu r ren t l y  have  an  emp loymen t  ag reemen t
tha t  add resses  l ayo f f s  o r  a  w r i t t en  ag reemen t  a t  a l l ,  you  mus t  ag ree
to  t he  t empora ry  l ayo f f .  An  emp loye r  canno t  t empora r i l y  l ay  o f f  an
emp loyee  un less  t he  emp loyee  ag rees .  
 
I t  i s  impo r tan t  t o  no te  t ha t  i f  you  do  no t  ag ree  to  a  t empora ry  l ayo f f ,
you r  emp loye r  may  te rm ina te  you r  emp loymen t  and  then  they  mus t
p rov ide  you  w i t h  you r  en t i t l emen ts  on  d i sm issa l .  
 
I n  add i t i on ,  i f  you  ag ree  to  a  l ayo f f  and  i f  t he  l ayo f f  ex tends  beyond
the  t ime  l im i t s  spec i f i ed  by  t he  ESA,  you  w i l l  be  deemed  to  have  been
d i sm issed  as  o f  t he  f i r s t  day  o f  t he  l ayo f f  and  w i l l  be  en t i t l ed  t o
seve rance  pay .
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Q: WHAT IF A DENTAL HYGIENIST IS NOT LAID OFF

BUT HIS/HER HOURS ARE REDUCED?

Some den ta l  p rac t i ces  may  i n tend  to  rema in  open  w i t h  reduced  hou rs
and  s ta f f .  Depend ing  on  how s ign i f i can t  t he  reduc t i on  i s ,  i n  On ta r i o  t h i s
may  s t i l l  cons t i t u te  a  l ayo f f  as  t ha t  concep t  i s  de f i ned  unde r  t he  ESA.  A
reduc t i on  i n  hou rs  w i l l  t r i gge r  a  l ayo f f  i n  any  week  whe re  t he  emp loyee
i s  rece i v i ng  50% o r  l ess  o f  t he i r  r egu la r  o r  ave rage  week l y
compensa t i on .  As  a  resu l t ,  i n  a  s i t ua t i on  whe re  an  emp loye r  wan ts  t o
reduce  the i r  den ta l  hyg ien i s t ’ s  hou rs  by  more  t han  50%,  t h i s  w i l l  s t i l l
qua l i f y  as  a  l ayo f f  and  the  requ i remen ts  se t  ou t  above  w i l l  app l y .
 
I f  t he  reduc t i on  i n  hou rs  i s  no t  so  ex tens i ve  t o  reach  the  50%
th resho ld ,  t hen  i t  w i l l  no t  cons t i t u te  a  l ayo f f  unde r  t he  ESA.  Howeve r ,  i t
cou ld  s t i l l  r ep resen t  a  s i gn i f i can t  change  to  an  emp loyee ’ s  t e rms  o f
emp loymen t  w i t h  t he  p rac t i ce .  I t  i s  impo r tan t  t o  unde rs tand  tha t
emp loye rs  canno t  un i l a te ra l l y  make  subs tan t i a l  changes  to  a
fundamen ta l  t e rm  o r  cond i t i on  o f  an  emp loyee ’ s  emp loymen t .  The re
mus t  be  a  mu tua l  ag reemen t  be tween  the  emp loye r  and  s ta f f  f o r  any
such  changes  to  be  e f f ec t i ve .  
 
I n  o the r  wo rds ,  a  den ta l  hyg ien i s t  mus t  ag ree  to  t he  reduc t i on  i n  t he i r
hou rs .  I f  t hey  re fused  to  ag ree ,  and  the  emp loye r  imp lemen ted  the
changes  anyway ,  t he  emp loyee  cou ld  pu rsue  a  c l a im  o f  cons t ruc t i ve
d i sm issa l .  Th i s  wou ld  en t i t l e  t he  den ta l  hyg ien i s t  t o  a l l  t he  same
en t i t l emen ts  t hey  wou ld  o the rw ise  have  on  d i sm issa l .
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Q: WHAT ABOUT DISMISSAL AND CONSTRUCTIVE

DISMISSAL?

As  men t i oned  above ,  i f  you  l ay  someone  o f f  o r  r educe  the i r  hou rs
w i thou t  t he  r i gh t  t o  do  so ,  t ha t  can  cons t i t u te  a  cons t ruc t i ve  d i sm issa l .
S im i l a r l y ,  a  l aw fu l  l ayo f f  t ha t  l as t s  more  t han  the  t ime  a l l owed  by
leg i s l a t i on  w i l l  be  deemed  to  be  a  d i sm issa l .
 
So  wha t  does  t ha t  mean?  I f  you  d i sm iss  an  emp loyee ,  cons t ruc t i ve l y  o r
o the rw ise ,  you  mus t  p rov ide  no t i ce  o r  pay  i n  l i eu  t he reo f .  Con t ra ry  t o
popu la r  be l i e f ,  no t i ce  i s  no t  l im i t ed  t o  one  week  pe r  yea r  o f  se rv i ce  o r
wha teve r  t he  l eg i s l a t i on  i n  you r  j u r i sd i c t i on  says .  Ra the r ,  t he  common
law  requ i res  “ reasonab le  no t i ce ” ,  wh i ch  can  o f t en  be  3 ,  4  o r  even  more
weeks  fo r  eve ry  yea r  o f  se rv i ce ,  t o  a  max imum o f  24  mon ths .  Un less
you r  con t rac t  spec i f i ca l l y  says  o the rw ise ,  t ha t  i s  wha t  i s  r equ i red .

Q: CAN A DENTAL HYGIENIST REFUSE TO WORK IF

THE WORKPLACE IS UNSAFE DUE TO COVID-19?

Emp loyees  a re  en t i t l ed  t o  re fuse  wo rk  i f  t hey  f ee l  i t  i s  unsa fe .  I f  t ha t
happens ,  an  emp loye r  i s  r equ i red  t o  i nves t i ga te  t he  s i t ua t i on  and
adv i se  t he  emp loyee  whe the r  t he  sa fe t y  r i s k  has  been  reso l ved  o r  no t .
I f  t he  emp loyee  con t i nues  t o  be l i eve  t he re  i s  a  sa fe t y  conce rn ,  t he
On ta r i o  M in i s t r y  o f  Labou r  o r  you r  equ i va len t  p rov inc ia l  body  can  be
asked  to  come  i n  t o  i nves t i ga te .
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There  mus t  be  reasonab le  and  l eg i t ima te  g rounds  fo r  t he  emp loyee  to
be l i eve  t he re  i s  a  sa fe t y  r i s k  i n  t he  wo rkp lace .  I f  t he  emp loye r  has
taken  a l l  r easonab le  sa fe t y  p recau t i ons  as  recommended  by  t he
p rov inc ia l  r egu la to ry  body  to  ensu re  t he  sa fe t y  o f  t he i r  emp loyees ,
the re  may  no t  be  a  bas i s  on  wh i ch  an  emp loyee  cou ld  re fuse  to  wo rk .  
 
Howeve r ,  i f ,  f o r  examp le ,  an  emp loye r  wan ted  to  t ake  on  an  emergency
case  who  was  d i sp lay ing  symp toms  o f  COVID-19 ,  bu t  t he  p rac t i ce  was
no t  equ ipped  w i t h  su f f i c i en t  pe rsona l  p ro tec t i ve  equ ipmen t  o r  o the r
resou rces  t o  ensu re  t he  sa fe t y  o f  t he  den ta l  hyg ien i s t ,  t he re  may  be  a
leg i t ima te  ob jec t i on .  I n  t ha t  case ,  t he  emp loye r  wou ld  need  to  add ress
the  sa fe t y  i ssue  be fo re  ask ing  t he  den ta l  hyg ien i s t  t o  con t i nue
work ing .  
 
You r  emp loye r  shou ld  a l so  be  a le r t  t o  t he  f ac t  t ha t  you  may  have
leg i t ima te  sa fe t y  conce rns  as  a  resu l t  o f  pe rsona l  hea l t h  o r
c i r cums tances  ( f o r  examp le ,  i f  you  a re  immunocompromised ) .  I n  t hese
cases ,  you r  emp loye r  may  have  a  du ty  t o  accommoda te  up  t o  t he  po in t
o f  undue  ha rdsh ip .
 
You r  emp loye r  may  be  ab le  t o  d i sm iss  an  emp loyee  who  i s  unab le  t o
work  due  to  COVID-19  i f  t hey  can  demons t ra te  t ha t  accommoda t i ng  t he
emp loyee ,  whe the r  i n  t he  wo rkp lace  o r  by  a l l ow ing  them to  t ake  an
unpa id  l eave  o f  absence ,  wou ld  mee t  t he  s tanda rd  o f  undue  ha rdsh ip .
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Q: CAN AN EMPLOYER SEND A DENTAL HYGIENIST HOME

WITHOUT PAY IF THEY ARE DISPLAYING SYMPTOMS OF

COVID-19?

Yes ,  as  l ong  as  t he  symp toms  war ran t  conce rn .  An  emp loyee  sneez ing
o r  cough ing  once  o r  tw i ce  i n  t he  o f f i ce  w i l l  no t  j us t i f y  an  emp loye r
send ing  t he  emp loyee  home.  An  emp loye r  shou ld  a t  a l l  t imes  keep  the i r
ob l i ga t i ons  pu rsuan t  t o  t he  Code  i n  m ind ,  and  on l y  ac t  when  an
emp loyee ’ s  symp toms  p resen t  a  l eg i t ima te  sa fe t y  r i s k  t o  o the r  s ta f f
members ,  v i s i t o r s  o r  c l i en t s .  
 
Where  an  emp loye r  be l i eves  t ha t  a  s ta f f  member  i s  d i sp lay ing
symp toms  o f  COVID-19 ,  t hey  can  ask  t hem to  rema in  a t  home  on  an
unpa id  l eave .  Howeve r ,  as  no ted  above ,  i f  t he  s ta f f  member  i s  c l ea red
to  wo rk  by  a  med ica l  p ro fess iona l ,  t he  emp loye r  mus t  a l l ow  them to
re tu rn  t o  wo rk  o r  make  o the r  a r rangemen ts ,  such  as  a l l ow ing  the  s ta f f
member  t o  wo rk  remo te l y  o r  keep ing  t hem o f f  wo rk  on  a  pa id  l eave .

Q: IS A DENTAL HYGIENIST ENTITLED TO STAY HOME IF THEY NEED

TO SELF-ISOLATE BECAUSE OF RECENT TRAVEL, OR CONTACT

WITH SOMEONE WHO HAS SYMPTOMS? IS THE DENTAL HYGIENIST

ENTITLED TO BE PAID DURING THIS TIME?

The  Gove rnmen t  o f  Canada  i s  now  recommend ing  tha t  anyone  who  i s
re tu rn ing  f r om t rave l  anywhere  ou ts i de  o f  Canada ,  o r  has  been  i n
con tac t  w i t h  someone  who  has  t r ave led  ou ts i de  o f  Canada ,  se l f - i so la te
fo r  14  days .  I f  an  emp loye r  i s  aware  t ha t  one  o f  t he i r  s ta f f  has  recen t l y
re tu rned  f rom t rave l ,  o r  i f  a  s ta f f  member  a le r t s  t he  emp loye r  t o  a
po ten t i a l  r i s k  o f  i n fec t i on ,  t he  emp loye r  shou ld  a l l ow  the  emp loyee  to
rema in  a t  home  on  an  unpa id  l eave .
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Th is  w i l l  ass i s t  i n  ma in ta in i ng  a  sa fe  wo rk ing  env i ronmen t  f o r  o the r
s ta f f ,  wh i l e  a l so  p rov id ing  accommoda t i on  t o  t he  emp loyee  who  may
po ten t i a l l y  be  impac ted .  Med i ca l  no tes  shou ld  no t  be  requ i red .  

Q: CAN AN EMPLOYER REQUIRE THAT A DENTAL HYGIENIST

ATTEND WORK IF THEY NEED TO CARE FOR FAMILY MEMBERS DUE

TO COVID-19?

Under  t he  Code ,  emp loyees  a re  en t i t l ed  t o  accommoda t i on  based  on
fam i l y  s ta tus  up  t o  t he  po in t  o f  undue  ha rdsh ip .  Th i s  may  i nc lude
a l l ow ing  an  emp loyee  w i t h  ca reg i v i ng  respons ib i l i t i es  t he  ab i l i t y  t o  s tay
home on  an  unpa id  l eave  f r om the  wo rkp lace .  Emp loye rs  can  exp lo re
a l t e rna t i ve  op t i ons ,  i nc lud ing  a l l ow ing  emp loyees  to  wo rk  remo te l y  o r
t o  va ry  t he i r  hou rs  t o  sha re  ca reg i v i ng  respons ib i l i t i es  w i t h  o the r  f am i l y
members .

Q: IF A DENTAL HYGIENIST IS DIAGNOSED WITH COVID-19

DOES THE EMPLOYER HAVE TO PAY THEM?

No.  Emp loyees  who  a re  i n  qua ran t i ne  o r  who  have  been  adv i sed  by  a
med ica l  o r  hea l t h  o f f i c i a l  t o  se l f - i so la te  a re  en t i t l ed  t o  t ake  an  unpa id
leave  o f  absence  f rom the  wo rkp lace .  They  can  use  pa id  s i ck  t ime  o r
vaca t i on  t ime  to  cove r  t h i s  pe r i od  ( i f  ava i l ab le ) ,  and  emp loye rs  shou ld
a l so  encou rage  the i r  s ta f f  t o  app l y  f o r  Emp loymen t  I nsu rance  ( “E I ” )
s i ck  l eave  bene f i t s .
 
Some emp loye rs  a re  o f f e r i ng  pa id  s i ck  days  t o  emp loyees  to  cove r  t h i s
t ime ,  bu t  t h i s  i s  no t  l ega l l y  r equ i red .  Some emp loye rs  a re  a l so
advanc ing  s i ck  days  o r  vaca t i on  days  t o  s ta f f ,  bu t  t h i s  i s  a l so  no t
l ega l l y  r equ i red .
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Some emp loye rs  have  made  pub l i c  s ta temen ts  con f i rm ing  the i r
i n ten t i on  t o  p rov ide  pa id  s i ck  l eave  to  emp loyees  who  a re  unab le  t o
work  due  to  COVID19 .  I n  t h i s  c l ima te  o f  unce r ta in t y  and  fea r ,  a
commi tmen t  l i ke  t h i s  can  c rea te  s i gn i f i can t  pos i t i ve  pub l i c i t y  f o r  a
company  and  endea r  t hem to  t he i r  c l i en t s .

Q: WHAT DOES AN EMPLOYER HAVE TO DO TO ENSURE

EMPLOYEES HEALTH AND SAFETY?

Emp loye rs  mus t  t ake  a l l  r easonab le  p recau t i ons  t o  ensu re  t he  sa fe t y  o f
t he i r  wo rke rs .  Emp loye rs  shou ld  ensu re  t ha t  emp loyees  a re  educa ted  i n
te rms  o f  how  to  p ro tec t  t hemse lves ,  i nc lud ing  wash ing  t he i r  hands  w i t h
soap  and  wa te r  t ho rough l y  and  o f t en ,  cough ing  and  sneez ing  i n to  t he i r
s l eeve  o r  a  t i s sue ,  keep ing  su r faces  c l ean  and  d i s i n fec ted  and  s tay ing
a t  home  when  they  a re  s i ck .  Emp loye rs  shou ld  a l so  ma in ta in  t he
c lean l i ness  o f  t he  wo rkp lace  to  eve ry  ex ten t  poss ib le .  I t  shou ld  be
no ted  tha t  members  o f  a  regu la ted  hea l t h  p ro fess ion  a re  e th i ca l l y
bound  to  f o l l ow  a l l  r egu la to ry  requ i remen ts  and  p rac t i ce  s tanda rds  as
se t  ou t  by  t he i r  p rov inc ia l  r egu la to ry  bod ies .

Q: WHEN IS AN EMPLOYER REQUIRED TO ISSUE A

RECORD OF EMPLOYMENT?

An  emp loye r  mus t  i s sue  a  Reco rd  o f  Emp loymen t  f o r  an  emp loyee
wheneve r  t he re  i s  an  i n te r rup t i on  i n  t he  emp loyee ’ s  regu la r  ea rn ings .
An  i n te r rup t i on  o f  ea rn ings  occu rs  when  an  emp loyee  i s  an t i c i pa ted  t o
have  seven  consecu t i ve  ca lenda r  days  w i t h  no  wo rk  and  no  ea rn ings
f rom the  emp loye r ,  o r  whe re  an  emp loyee ’ s  sa la ry  f a l l s  be low  60% o f
the i r  r egu la r  week l y  ea rn ings  because  o f  i l l ness ,  i n j u r y ,  qua ran t i ne ,
p regnancy ,  t he  need  to  ca re  f o r  a  newborn  o r  adop ted  ch i l d ,  o r  t o
p rov ide  suppo r t  t o  a  f am i l y  member  who  i s  c r i t i ca l l y  i l l .
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A Reco rd  o f  Emp loymen t  mus t  be  i ssued  w i t h i n  f i ve  ca lenda r  days  o f
t he  f i r s t  day  o f  t he  i n te r rup t i on  o f  ea rn ings  (o r  t he  day  t he  emp loye r
becomes  aware  o f  an  i n te r rup t i on  o f  ea rn ings ) .

Q: WHAT ABOUT DENTAL HYGIENISTS WHO ARE

PAID AS “CONTRACTORS” OR SELF-EMPLOYED?

Con t rac to rs  o r  se l f - emp loyed  den ta l  hyg ien i s t s  a re  no t  emp loyees  and
a re  no t  en t i t l ed  t o  t he  same  p ro tec t i ons  t ha t  emp loyees  en joy ,  such  as
vaca t i on ,  ove r t ime ,  seve rance  pay  and  Emp loymen t  I nsu rance  bene f i t s .
No  Reco rd  o f  Emp loymen t  shou ld  be  i ssued  fo r  a  den ta l  hyg ien i s t  who
i s  se l f - emp loyed .  
 
Tha t  be ing  sa id ,  many  peop le  t ha t  a re  pa id  as  con t rac to rs  mee t  t he
lega l  de f i n i t i on  o f  emp loyees .  Cou r t s  and  gove rnmen t  agenc ies  such  as
CRA w i l l  examine  the  t r ue  na tu re  o f  t he  re la t i onsh ip  and  w i l l  no t  s imp ly
accep t  wha t  a  con t rac t  o r  t he  pa r t i es  say .  I f  you  t h i nk  you  a re  rea l l y  an
emp loyee ,  you  may  have  r i gh t s  desp i t e  t he  f ac t  t ha t  you  have  been
pa id  as  a  con t rac to r  up  t o  now.
 
V i s i t  t he  Gove rnmen t  o f  Canada  webs i t e  f o r  more  i n fo rma t i on :
Emp loyee  o r  Se l f -Emp loyed?

https://www.canada.ca/en/revenue-agency/services/forms-publications/publications/rc4110/employee-self-employed.html#mpl_slf_mpld_wrkr

